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The Secretary
THE WEEK AHEAD

Atlantic Antitrust Immunity Alliances:  Hearings before the Senate Judiciary Antitrust Subcommittee are tentatively scheduled for September 25.  

ICAO Assembly:  The International Civil Aviation Organization (ICAO) will hold its 33rd General Assembly September 25-October 5 in Montreal, Canada.  Secretary Mineta plans to attend on September 25-26.  Given the September 11 attacks on the U.S., we are re-orienting U.S. participation in the Assembly to focus more on counter-terrorism and aviation security.  We are drafting an Assembly resolution condemning the attacks and calling on prompt, decisive action by ICAO and its member States to cooperate in bringing the guilty to justice and to work together to protect civil aviation from future threats, by means such as an early meeting of aviation security experts and voluntary contributions to ICAO’s security program.  Other issues of importance to the U.S. at the Assembly include: expansion and improvement of the ICAO Universal Safety Oversight Program; harmonization of drug and alcohol testing programs; enhancement of ICAO’s technical assistance program; harmonization of global aircraft design standards; reduction in the worldwide accident rate; and environmental issues, particularly those related to our disagreement with the European Union over aircraft noise policies and regulations.  

Piedmont Airlines-AFA Labor Negotiations:  Because of the terrorist events on September 11, the parties agreed to extend by 7 days the 30-day, cooling-off period.  The cooling-off period now expires at 12:01 a.m. Sunday, September 23.  The National Mediation Board’s mediation efforts with the parties will resume early next week.  We understand that progress has been made.  
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OUTLOOK (NEXT FOUR WEEKS)

U.S.-Argentina Combination Service:  The Department expects to issue an order the week of September 17 that would tentatively select a U.S. carrier to operate service between the United States and Argentina beginning in December.  Under last year’s aviation agreement with Argentina, additional services may be operated by U.S. carriers on a phased-in basis.  Specifically, seven weekly flights could be operated effective April 1, 2001, and another seven flights could be operated effective December 1, 2001.  In a case earlier this year, the Department awarded Delta the seven flights available in April for services from Atlanta and Continental the seven flights available in December for services from Newark.  Delta implemented its service in April.  Continental, however, notified the Department in June that it would not use its award this December.  

The Department is conducting an expedited proceeding to reallocate the flights to another U.S. carrier in time for the carrier to begin services this December.  Three carriers--American, Delta, and United--have applied.  The Department’s order would make a tentative decision as to which carrier should be selected.  The order will provide all interested parties an opportunity to file comments and replies before the Department issues a final decision.


Atlantic Antitrust Immunity Alliances: Two separate hearings on airline  alliances have been tentatively scheduled for October 2 by the Senate Commerce Committee and the Senate Judiciary Committee.  

France:  The U.S.-France negotiations that were scheduled to take place on September 13-14, in Paris, have been postponed until October 18-19, as a result of the terrorist events, which occurred on September 11.  We expect to reach an “Open-Skies” agreement when these talks resume.  

Latvia:  Open-skies aviation negotiations are scheduled with Latvia on October 10-11, in Washington.  

United Kingdom:  Government-to-government technical discussions on an “Open-Skies” agreement are scheduled to take place in London, October 18-19.  

World Trade Organization (WTO):  On October 8-9, in Geneva, the World Trade Organization Services Council will meet to consider new proposals for transportation services, for the General Agreement on Trade in Services (GATS).  These Geneva meetings also will continue a mandated review of the GATS Annex on Air Transport Services, which currently, consistent with
U.S. policy, excludes most aviation services from the GATS in deference to bilateral air services agreements.  
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RESULTS OF RECENT ACTIVITIES

Hong Kong Fifth Freedom Cargo Services:  On August 31, the Department issued its tentative decision to allocate the three weekly frequencies available for U.S.-carrier fifth-freedom services to Polar Air Cargo for service between Hong Kong and Seoul, Korea.  Under the U.S.-Hong Kong aviation agreement, any number of U.S. carriers may offer all-cargo service between the U.S. and Hong Kong.  However, limits exist as to the number of flights on which U.S. carriers may load cargo in Hong Kong for carriage to third countries (i.e., fifth-freedom service).  Specifically, the agreement limits these services to a total of eight weekly flights, and to only two Asia points to be chosen from Philippines, Thailand, and/or South Korea.  Federal Express now holds five of the eight frequencies.  Five U.S. carriers applied to use the three remaining frequencies.  UPS and Federal Express propose Hong Kong-Manila service.  Northwest Airlines, Polar Air Cargo, and Evergreen International Airlines propose to use them for Hong Kong-Seoul service.  The Department’s tentative decision proposed to award the frequencies to Polar Air Cargo.  It also proposed that the frequencies would go to Northwest on a backup basis should Polar not operate its services.  Objections to the Department’s tentative decision were filed on September 10 and answers to the objections are due September 17.  After a review of the responses filed, the Department will issue a final decision.  

Atlantic Antitrust Immunity Alliances:  Under the Department’s regulations, when an antitrust immunity application is filed, the Department must first determine if the application is “substantially” complete, i.e., that it complies with the filing requirements in the regulations and provides the information necessary for the Department to process the application.  The finding does not preclude the Department from seeking further evidentiary information if it deems necessary.  The regulations also require that the Department provide interested parties a 21-day period to comment on the application.  On August 27, the Department issued a notice that found that the antitrust immunity application filed by American and British Airways is substantially complete and established a procedural schedule for the filing of comments to the application, calling for comments by September 20 (21 days from the latest due date for the submission of the additional evidentiary material also required in the notice) and replies by September 27.  Several parties have sought an extension of the procedural dates.  The Department expects to issue a decision on those requests during the week of September 17.  Delta, Air France, Alitalia and CSA have also filed an antitrust immunity application.  On September 7, the Department issued a notice finding the application substantially complete and calling for answers by October 3 and replies by October 10.  The “Open-Skies” negotiations relevant to this case have been rescheduled for October 22-23.  On September 5, United Airlines and 
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British Midland filed an application for approval of their alliance agreement and grant of antitrust immunity.  The application, however, did not include the 

confidential evidentiary material that the applicants intend to submit.  The applicants expect to file that information during the period September 10-21.  The Department will not be in a position to determine if the application is complete until after all of the evidentiary material has been filed.  The Department issued a notice to the parties to that effect on September 13.  
Lithuania: The Government of Lithuania had indicated that it would like to sign an “Open-Skies” agreement with the United States during the visit of President Valdus Adamkus on September 10-14.  Due to the tragic events on September 11, the signing ceremony has been postponed indefinitely.  The two sides agreed to the draft text of an “Open-Skies” agreement during negotiations on June 7-8, 2000 in Vilnius.  While Lithuanian authorities have indicated that they will not agree to provisional application of the agreement, in the anticipation that a signing ceremony can be rescheduled, we continue to seek assurances that Lithuania will allow operations consistent with the signed agreement on the basis of comity and reciprocity.  

Russia:  Delegations from the United States and the Russian Federation were scheduled to meet in Moscow, September 17-19, for negotiations on renewal of the Annexes to the 1994 U.S.-Russian Federation Air Transport Agreement.  These negotiations have been postponed as a result of the tragic events of September 11.  The United States will propose to reschedule the negotiations for a date later in the year. The primary focus for the United States in the negotiations will be the inclusion of adequate overflight rights in the renewed Annexes to meet the demand of U.S. carriers for flights over the cross-polar routes and other routes over Russian airspace.  

Air Carrier Fitness:  Midway Airlines, a scheduled passenger airline based in Morrisville, NC, announced on September 12 that it was ceasing all flight operations and that it intended to liquidate the company.  Midway had been operating jet service, initially out of Chicago's Midway Airport, since November 1993.  In August 2001, Midway filed for Chapter 11 bankruptcy, at which time, it laid off nearly 700 employees, discontinued service to 9 cities, and returned 17 of its aircraft. The carrier took this action because of a dramatic loss of business traffic and the increase in fuel prices.  At the time of its complete cessation, Midway stated that it did not have the resources to attempt to reorganize following the terrorist attacks and the expected sharp decline in demand for air transportation services.  Midway employed 1700 people and operated 23 aircraft to 19 cities in the U.S.  As a result of its cessation of operations, Midway's DOT certificate has been suspended.  
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UAL Corporation (UAL) Enters “Business-Jet” Market:  The parent company of United Airlines, Inc. (United), has decided to enter the "business-jet" market.  To implement its plans, UAL has established three subsidiary companies--Biz Jet Services, Inc. (Biz Jet), Biz Jet Charter, Inc. (Charter), and Biz Jet Fractional, Inc. (Fractional).  Each of these companies will provide separate, though complementary, flight services.  Biz Jet and Charter will provide corporate shuttle and charter services using executive configured aircraft; and Fractional will offer individuals and businesses the opportunity to participate in the fractional ownership of business jets.  On June 8, Biz Jet filed applications for interstate and foreign passenger charter certificates.  

The Association of Flight Attendants (AFA) objected to grant of the certificates, alleging that the proposed operations violate AFA's collective bargaining agreement with United.  AFA has not, however, persuaded us that we should not grant Biz Jet its requested authority.  Thus, an order tentatively finding Biz Jet fit to conduct its proposed operations is being issued.  On August 1, Charter applied for the necessary economic authority to conduct its proposed operations; its request was granted on August 13.  Fractional needs no economic authority from the Department.  

